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ATTORNEY disciplinary proceeding. Attorney's |icense

suspended.

PER CURI AM The Boar d of At t or neys Pr of essi onal
Responsi bility (Board) appealed from the referee's concl usions of
law in respect to the professional msconduct of Attorney Donald J.
Kraenmer in having engaged in sexual contact with a client and from
the recommendation that Attorney Kraener be publicly reprinmanded
for that m sconduct and receive a private reprimand for his negl ect
of that client's legal matter. The Board contended that the
referee's application of a rule of professional conduct to conduct
that occurred several years prior to the effective date of the rule
was i nproper and that the applicable rules were those in effect at
the tinme of the m sconduct.

W determne that the applicable professional conduct rules
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are those that were in effect when Attorney Kraener's m sconduct
occurred, not the rule subsequently enacted. On the issue of
discipline, we determ ne that the seriousness of Attorney Kraener's
havi ng unsolicited sexual contact with a client, together with his
neglect of a legal matter, warrants the suspension of his |icense
to practice law for six nonths. Attorney Kraener used his
professional position in the attorney-client relationship for
purposes of his own personal gratification, violating thereby the
fundamental duty of trust inherent in the position he assuned as
| awyer for his client.

Attorney Kraener was admtted to practice law in Wsconsin in
1962 and practices in Wukesha. In 1991, the Board publicly
repri manded him for having had his secretary sign and notarize a
client's nane on a notice of personal injury claimto be filed with
the state and falsely stating to the Board in its investigation of
the matter that he had no know edge of the forgery. That reprinmand
was inposed also for his neglect in filing the notice of claim
|ate. The referee in this proceeding, Attorney Joan Kessler, made
findings of fact based on testinobny and evidence presented at a
di sciplinary hearing, and those findings are not disputed.

In May, 1985, dissatisfied with the representation provided by
a law firm she had retained to represent her in a personal injury
matter, a wonman retained the law firmat which Attorney Kraenmer was
enpl oyed. Attorney Kraener becanme acquainted with the woman while

he was working on her legal matter. In August, 1987, when it
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appeared the personal injury action would go to trial, the matter
was transfered to another attorney in the office but that transfer
of responsibility was not made known to the client. The referee
found that a "sexual relationship”" began between Attorney Kraener
and the client, with a nunber of sexual contacts between the two
occurring at the client's apartnent, while the personal injury
matter was pending with the law firm but after Attorney Kraener
ceased any personal involvenent init.

Sonetinme after the client's claimwas settled in early March,
1988, Attorney Kraener gave the woman expensive jewelry, which she
accepted, and sexual intinmacy followed. The referee considered the
gift and its retention as reflecting the voluntary and nutual
nature of the sexual relationship between the client and Attorney
Kr aener .

Followwng the gift, there was no contact between Attorney
Kraemer and the client until the wonman called Attorney Kraener in
1992 for legal assistance in pursuing support arrearages and other
paynents that had been ordered in a paternity matter concerning the
child the woman had in March, 1990, fathered by a man she had
expected to marry. The woman had cal |l ed several other attorneys to
represent her but was unable to pay the hourly fees of $120 to $130
they had requested. The wonman offered to pay Attorney Kraener an
hourly fee of $25 or $30 and he agreed to represent her but did not
charge her a fee. Wiile representing her in that matter, sexua

contact occurred between them
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In the course of the representation, Attorney Kraener obtained
but neglected to record a judgnment for child support arrearages and
medi cal paynents to which the woman was entitl ed. The client
hersel f recorded a judgnment lien prior to the sale of real estate
to which it applied and received the funds to which she was
entitled by virtue of the lien.

In determ ning whether Attorney Kraenmer's sexual contact wth
the client in 1988 and 1992 constituted professional m sconduct,
the referee applied the rule the court adopted in April, 1995, SCR
20:1.8(k),* prohibiting a |awer's sexual relations with a client
under specified circunstances. The referee applied that rule to
conduct that had occurred long before its enactnent apparently
because she understood the Board to have agreed to that rule's
applicability, based on Board counsel's assertion that the 1995

rule codified existing | aw.

! SCR 20:1.8 provides, in pertinent part: Conflict of
interest: prohibited transactions

(k) (1) In this paragraph:

(i) "Sexual relations" neans sexual intercourse or any other
intentional touching of the intinmate parts of a person or causing
the person to touch the intimate parts of the | awer.

(i) If the client is an organization, "client" neans any
i ndi vidual who oversees the representation and gives instructions
to the | awyer on behalf of the organizati on.

(2) A lawer shall not have sexual relations with a current
client unless a consensual sexual relationship existed between them
when the | awer-client relationship commrenced.

(3) In-house attorneys representing governmental or corporate
entities are governed by SCR 20:1.7(b) rather than by this
paragraph with respect to sexual relations with other enployees of
the entity they represent.
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The referee concluded that the sexual contact Attorney Kraener
had with the client while his law firmwas representing her in the
personal injury matter violated the rule but that the sexual
contact three years later during his representation of her in the
paternity matter did not because a "consensual sexual relationship"
exi sted between them before the attorney-client relationship in
that matter commenced. The referee based the latter finding, in
part, on the fact that after the personal injury matter was
concl uded, Attorney Kraener gave the wonman a present, she accepted
it, and sexual contact foll owed.

The referee further concluded that Attorney Kraener's failure
to record the judgnent in the paternity matter as a |ien against
real estate constituted neglect, in violation of SCR 20:1.3.7

The referee recommended separate discipline for each type of
Attorney Kraener's m sconduct: a public reprimand for the sexua
contact and a private reprimand for the neglect. The referee
recogni zed the seriousness of sexual contact with a client because
of the substantial risk it poses to the quality of the attorney's
| egal services and that the client will be inposed upon unfairly,
but she opined that neither of those circunstances was present
here.

In this appeal, as in the course of the disciplinary

proceeding, the Board asserted that the rules of professional

2 SCR 20:1.3 provides: Diligence
A lawyer shall act with reasonable diligence and pronptness in
representing a client.
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conduct applicable to Attorney Kraener's conduct are those that

were in force at the tinme of that conduct: the general rule
prohibiting a lawer from representing a client if that
representation may be materially limted by the lawer's own

interests, unless the | awer reasonably believes the representation
will not be adversely affected and the client consents in witing
after consultation, SCR 20:1.7(b);:® and the conduct rul e
established by this court in the line of cases dealing wth |awer

unsolicited sexual contact with clients. See State v. Heilprin, 59

Ws. 2d 312, 207 NW 2d 878 (1973); Disciplinary Proceedi ngs

Against dbson, 124 Ws. 2d 466, 369 NWwW2d 695 (1985);

Disciplinary Proceedings Against Hallows, 136 Ws. 2d 72, 401

N. W2d 557 (1987); D sciplinary Proceedi ngs Agai nst Wodnansee, 147

8 SCR 20:1.7 provides, in pertinent part:

(b) A lawer shall not represent a client if the
representation of that client may be nmaterially limted by the
| awyer's responsibilities to another client or to a third person
or by the lawer's own interests, unless:

(1) the |awyer reasonably believes the representation wll
not be adversely affected; and

(2) the client consents in witing after consultation. Wen
representation of nultiple clients in a single matter is
undertaken, the consultation shall include explanation of the
inplications of the common representation and the advantages and
ri sks invol ved.

To the extent any of Attorney Kraener's sexual contact wth
the client occurred prior to 1988, it is governed by the
predecessor of that rule, former SCR 20.24 (1):

Refusing enploynment when the interests of the |awer may
inmpair his or her independent professional judgnent.

(1) Except with the consent of the client after ful
di scl osure, a lawer nmay not accept enploynent if the exercise of
his or her professional judgnent on behalf of the client will be or
reasonably may be affected by his or her own financial, business,
property or personal interests.
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Ws. 2d 837, 434 N.W2d 94 (1989); D sciplinary Proceedi hgs Agai nst

Hanson, 150 Ws. 2d 588, 442 NWwW2d 51 (1989); D sciplinary

Proceedi ngs Against R dgeway, 158 Ws. 2d 452, 462 N W2d 671

(1990); D sciplinary Proceedings Against Heilprin, 168 Ws. 2d 1,

482 N.W2d 908 (1992); and D sciplinary Proceedings Against

Strigenz, 185 Ws. 2d 370, 517 NW2d 190 (1994). Pursuant to SCR
20:8.4(f),* violation of the latter rule constitutes professiona
m sconduct .

The Board's contention is correct. Wyether or not the Board
correctly characterized the 1995 rule as codifying existing law in
respect to attorney sexual contact with clients, SCR 20:1.8(k) was
adopted with no retrospective effect. Accordingly, Attorney
Kraenmer's conduct is governed by SCR 20:1.7(b) and 8. 4(f).

Applying those rules to the facts before us, we concl ude that
Attorney Kraener's sexual contact with his client while she was
represented by his law firm and while he represented her in the
paternity matter violated SCR 20:8.4(f). In respect to his failure
to file the judgnent lien, we adopt the referee's conclusion that
his neglect of the client's legal matter violated SCR 20: 1. 3.

Oh the issue of discipline, the Board contended that the
seriousness of Attorney Kraener's m sconduct warrants discipline

nore severe than the reprimands recommended by the referee. Based

* SCR 20:8.4 provides, in pertinent part:
It is professional msconduct for a | awer to:

(f) violate a statute, supreme court rule, suprenme court
order or suprene court decision regulating the conduct of |awers;

7
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on discipline inposed in prior cases for attorney sexual contact
with clients and in light of Attorney Kraener's neglect of the
client's legal matter and his prior discipline, the Board argued
that the m sconduct established in this proceeding warrants a six-
nonth |icense suspension. The Board also took the position that
the court should not follow the unprecedented recomendation of
separate discipline for different acts of m sconduct, as the court
heretof ore has considered the totality of an attorney's m sconduct
established in a proceeding in determning the discipline to
I npose.

In determning appropriate discipline to inpose here, we
consi der the seriousness of that msconduct, particularly Attorney
Kraenmer's sexual contact with his client while he or his law firm
represented her in two different matters at two different tinmes, as
well as the conparatively less serious matter of his failure to
file a judgnment lien on her behalf, which resulted in no harmto
the client due to her resourcefulness in protecting her own
interests. To assess the seriousness of Attorney Kraener's sexua
dealings with his client, it is necessary to understand the nature
of what the referee's report referred to as their "consensual
sexual relationship.” The nature and extent of that relationship
are disclosed in the undisputed testinony of Attorney Kraener and
the client in the record before us.

In 1987, when the first sexual contact between Attorney

Kraenmer and the wonman occurred, the woman was 33 years old, single
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and childless. Attorney Kraenmer was 48, narried and had children

Bet ween 1987 and 1992, the two had sexual contact on six or seven
occasi ons. Each of those took place during Attorney Kraener's
visits to the client's apartnent, visits he initiated.

The first time Attorney Kraener visited her, the client

expected he would discuss the pending personal injury natter.
I nstead, Attorney Kraener talked about marital problens he was
experiencing. During that visit, Attorney Kraener initiated sexual
contact, which culmnated in intercourse. The client testified
that she initially refused his proposal of sexual contact but
agreed because she thought it was expected of her and that if she
did not consent, Attorney Kraenmer would have her personal injury
action di sm ssed.

During the nonths that followed, Attorney Kraener visited the
client at her apartnment on five or six occasions, each tine
tel ephoning from his autonobile at mdday and asking if he could
stop by. Most, if not all, of the sexual contact that occurred
during those visits consisted of masturbatory nmanipulation by the
client on Attorney Kraener. Two nonths after the client's personal
injury case settled in early 1988, Attorney Kraener visited her and
gave her a pearl necklace and earrings and a masturbatory act
ensued.

There was no further contact between Attorney Kraener and the
woman until February, 1992, when the wonan asked his assistance in

pursuing child support arrearages and paynent of nedical bills to



No. 94-2563-D
whi ch she was entitled pursuant to the resolution of a paternity
pr oceedi ng. Attorney Kraenmer went to the client's apartnent to
pick up an authorization to permt him access as her attorney to
the paternity file and, while there, he requested that she perform
a nmasturbatory act on him The client testified that she felt
pressured to conply because she needed |egal assistance pronptly,
as a court hearing was scheduled for a nonth thereafter.

After the paternity matter was conpleted, Attorney Kraener
called the woman in June, 1993 stating that he wanted two hours
alone with her. Wen the wonan told himthat her need to care for
her child seldom left her alone, Attorney Kraener responded, "Wrk
it out. That's an order." The woman did not conply with that
demand and had no further contact with Attorney Kraener.

Those facts denonstrate that, rather than a sexual
"relationship,” the sexual contact Attorney Kraener had with his
client constituted the recurrent sexual exploitation of her.
Not wi t hst andi ng that the sexual contact was consensual, at least to
the extent that the client did not physically resist, it was
unsolicited by her and, she testified, unwelcone. Moreover, other
than his visits to her apartnent, Attorney Kraener never net wth
the client socially.

Except for the occasion on which he gave her the jewelry, the
only time he spent with her occurred while he or his law firm was
representing her in a pending legal matter. The fact that it was

Attorney Kraener who initiated the sexual contact in each instance

10
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and the nature of that contact support the conclusion that Attorney
Kraemer was using his professional position representing the
wonman's interests in pending litigation to extract sexual favors
from her. In so doing, he inpermssibly took advantage of the
dom nance that often characterizes the |awer's position in an
attorney-client relationship.

A lawyer frequently is retained to protect a client's interest
that is threatened or to pronote the client's interests by recourse
to the legal system The attorney-client relationship is grounded
in trust: the client's justifiable expectation that the |awer
retained will act inthe client's best interests. Dependent on the
| awyer to determne how best to protect or further those interests
the client is apt to accede to the lawer's advice and counsel and
becones vulnerable to a lawer's inappropriate personal conduct.
The prospect of termnating the |lawer's representation and
starting over with new counsel places the client at a disadvantage
in dealing with the | awer on a personal |evel

It is clear fromthe record before us that Attorney Kraener's
client was at a disadvantage in dealing with his sexual advances.
Moreover, even if his representation of the client was not in fact
materially limted by his personal interests, Attorney Kraener's
sexual contact with her created the potential for such conflict.
Hs fiduciary relationship as the client's attorney inposed on
Attorney Kraener the responsibility to act in her best interests.

Hs abuse of that relationship to further his own personal

11
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i nterests was egregi ous.

As discipline for his professional msconduct established in
this proceedi ng, we suspend Attorney Kraener's |license to practice
law for six nonths. Consistent with prior cases dealing wth
attorney unsolicited sexual contact with clients, that suspension
corresponds to the seriousness of that m sconduct.

IT IS ORDERED that the license of Attorney Donald J. Kraener
to practice law in Wsconsin is suspended for a period of six
nmont hs, comenci ng June 3, 1996.

IT 1S FURTHER ORDERED that within 60 days of the date of this
order Donald J. Kraener pay to the Board of Attorneys Professional
Responsibility the costs of this proceeding, provided that if the
costs are not paid within the tinme specified and absent a show ng
to this court of his inability to pay the costs within that tine,
the license of Donald J. Kraener to practice law in Wsconsin shall
remai n suspended until further order of the court.

IT IS FURTHER ORDERED that Donald J. Kraemer conply with the
provisions of SCR 22.26 concerning the duties of a person whose

license to practice law in Wsconsin has been suspended.
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